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SUBCHAPTER  B— PRACTICE  AND  PROCEDURE 

(Ex  Parte  No.  293  (Sub-No.  2)  ] 

PART  1125— STANDARDS  FOR  DETER¬ 
MINING  RAIL  SERVICE  CONTINUATION 

SUBSIDIES 

Miscellai>eous  Amendments 

On  February  25.  1974,  (39  FR  7182), 
the  Director  of  the  Rail  Services  Plan¬ 
ning  Office  (Office)  of  the  Interstate 
Commerce  Commission  (Commission)  is¬ 
sued  a  notice  of  proposed  rulemaking  and 
order,  pursuant  to  section  205(d)  (3)  of 
the  Regional  Rail  Reorganization  Act  of 
1973  (Act)  which  provides  that  the  Rail 
Services  Planning  Office  shall:  “•  •  * 
within  180  days  after  the  date  of  enact¬ 
ment  of  this  Act,  determine  and  publish 
standards  for  determining  the  “revenue 
attributable  to  the  rail  pit^rties,"  the 
“avoidable  costs  of  providing  sendee” 
and  “a  reasonable  return  on  the  value,” 
as  those  phrases  are  used  in  section  304 
of  this  Act,  after  a  proceeding  in  accord¬ 
ance  with  the  provisions  of  section  563 
of  Title  5.  United  States  Code  •  • 

After  an  extended  period  for  public 
comment,  the  Office  issued  standards  on 
July  1,  1974,  (39  FR  24294).  On  July  30. 
1974,  the  Office  issued  a  notice  announc¬ 
ing  that  petitions -seeking  amendment 
of  the  stimdards  would  be  accepted  if 
filed  on  or  before  Aiigust  19, 1974,  (39  FR 
28196) . 

In  requesting  amendment  of  the 
standards,  several  parties  urged  that  the 
standards  be  tested  on  actual  branch 
lines  and  that  the  time  for  filing  be  ex¬ 
tended.  On  September  10, 1974,  the  Office 
issued  a  notice  stating  that  the  stand¬ 
ards  would  be  tested  and  that  the  time 
for  filing  pleadings  was  being  extended  to 
October  30. 1974,  (39  FR  33544). 

PoUowing  an  in-depth  analysis  of  the 
petitions  and  of  the  knowledge  gained 
frcHn  the  testing  of  the  standards,  the 
Office  published  revised  standards  for 
determining  rail  service  continuation 
subsidies  on  January  8.  1975,  (40  FR 
1624).  Since  the  revised  standards  re- 
fiected  significant  changes  from  the 
original  version,  the  Office  invited  addi¬ 
tional  comments  to  be  filed  by  Februsuy 
18, 1975. 

Positions  or  the  Parties  and  Discussion 

• 

Only  17  comments  were  filed  in  re¬ 
sponse  to  the  Office’s  invitation  and  some 
of  those  did  not  suggest  fiui:her  modifica¬ 
tions  of  the  standards.  There  now  ap¬ 
pears  to  be  a  general  consensus  that  the 
conceptual  approach  taken  is  correct 
and  that,  with  minor  amendments,  the 
standards  are  fair,  -equitable,  and 
operable. 

General.  Many  of  the  comments  seem 
to  stem  frcMn  a  lack  of  understanding  of 
the  relationship  between  the  subsidy 
standards  and  Federal  rail  service  con¬ 
tinuation  assistance. 

Federal  financial  assistance  is  provided 
for  under  section  402  of  the  Act.  The  re¬ 
sponsibility  for  administering  the  pro¬ 


gram  is  assigned  to  the  Secretary  of 
Transportation  who  has  delegated  his 
responsibilities  to  the  Federal  Railroad 
Administrator.  The  procedures  and  re¬ 
quirements  regarding  applications  for 
and  disbursement  of  Federal  rail  service 
continuation  assistance  were  published 
on  January  28,  1975,  (49  CTli  Part  255, 
40  FR,4232).  The  rules  provide,  inter 
alia,  that,  if  certain  prescribed  planning 
fxmetions  are  followed.  Federal  matching 
fimds  will  be  made  available  to  States  on 
the  basis  of  a  70/30  ratio.  Under  the 
FRA  rules  Federal  matching  funds  will 
not  be  available  if  a  State  fails  to  per¬ 
form  its  planning  functions,  (e.g.,  the 
development  of  a  State  rail  transporta¬ 
tion  plan) . 

Under  section  304  of  the  Act,  rail  serv¬ 
ice  on  rail  properties  of  a  railroad  in  the 
region  adiich  transfers  to  ConRail  or  to 
profitable  railroads  operated  in  the  re¬ 
gion  all  or  substantially  all  of  its  rail 
properties  designated  for  such  convey¬ 
ance  in  the  Final  System  Plan  may  dis¬ 
continue  service  ahd/or  abandon  the 
properties  not  designated  for  inclusion 
unless:  (Da  shipper,  a  State,  the  United 
States,  the  local  or  regional  transporta¬ 
tion  authority,  or  any  responsible  person 
offers  a  rail  service  cemtinuation  subsidy 
hosed  upon  the  standards  determined  by 
tbls  Office;  (2)  a  subsidy  is  offered  which 
is  payable  pursuant  to  an  existing  sub¬ 
sidy  agreement;  or  (3)  there  is  made 
an  offer  to  purchase  such  rail  properties 
in  order  to  operate  rail  service  over  such 
properties.  There  is  no  requirement  that 
Federal  funds  be  involved  in  any  of  the 
offers.  As  a  matter  of  fact,  some  states 
have  constitutional  limitations  which 
will  prevent  them  from  participating  in 
the  Federal  subsidy  program,  and  a  few 
states  may  fail  to  comply  with  the  FRA 
rules.  In  those  instances,  the  subsidy 
payment  may  have  to  be  funded  entirely 
through  non-Federal  sources.  There  is 
also  a  strong  possibility  that,  with  some 
subsidizers,  the  advantages  of  negotiat¬ 
ing  a  subsidy  agreement  free  of  Federal 
and  State  infiuences  would  override  the 
advantages  of  the  matching  funds.  This 
would  be  especially  true  when  the  sub¬ 
sidy  payment  is  insignificant  in  relation¬ 
ship  to  the  size  of  the  branch  or  the  sub¬ 
sidizer’s  ability  to  pay.  Conseqently, 
these  standards  may  be  applied  in  many 
situations  not  involving  the  expenditure 
of  Federal  matching  funds. 

This  lack  of  understanding  of  the  two 
programs  has  led  to  some  confusion 
about  the  relative  responsibilities  of  the 
Office  and  FRA  in  promulgating  the 
standards  for  the  respective  programs. 
While  section  402(f)  limits  the  length  of 
the  term  of  the  subsidy  agreement  in¬ 
volving  Federal  funds  to  two  years,  there 
is  no  such  limitation  with  respect  to  a 
subsidy  agreement  which  does  not  in¬ 
volve  Federal  funds. 

It  has  also  been  suggested  that  Con¬ 
gress  amended  the  Act  (Pub.  L.  93-488) 
to  limit  applications  of  Federal  funds 
to  rail  freight  services,  thereby  excluding 
passenger  services.  It  is  not  the  role  of 
this  Office,  at  least  in  this  forum,  to 
determine  whether  the  intent  of  the 


amendment  was  to  exclude  passenger 
services  from  Federal  assistance  under 
section  402.  It  is  clear,  however,  that  the 
amendment  only  pertains  to  section  402 
and  does  not  amend  section  304.  CTOnse- 
quently,.  even  assuming  arguendo  that 
passenger  service  is  not  eligible  for  sec¬ 
tion  402  funds,  the  amendment  has  no 
impact  on  section  304  subsidy  offers,  as 
they  do  not  necessarily  involve  Federal 
funds. 

The  practical  problem  of  implementing 
the  subsidy  program  after  the  Final  Sys¬ 
tem  Plan  is  approved  by  the  Congress 
gives  rise  ^  another  line  of  comments. 
It  is  assiuned,  even  though  the  United 
States  Railway  Association  did  not  af¬ 
firmatively  so  state  in  the  Preliminary 
System  Plan  issued  February  26,  1975, 
that  ConRail  will  be  the  operating  rail¬ 
road  for  most  of  the  lines  which  are  not 
recommended  for  inclusion  in  the  new 
system  but  for  which  a  subsidy  is  of¬ 
fered.  If  such  is  the  case,  the  negotia¬ 
tions  of  the  subsidy  agreement  will  in¬ 
volve  three  parties:  the  subsidizer;  Con¬ 
Rail,  and  the  trustees  of  the  railroad 
owning  the  property.  Section  304(c)  of 
the  Act  provides  that  the  operator  of 
the  rail  service  will  receive  the  differ¬ 
ence  between  the  revenues  attributable 
to  properties  and  the  avoidable  'cost  for 
providing  such  service  and  the  trustee 
shall  receive  a  reasonable  rate  of  return 
on  the  value  of  rail  properties  on  which 
rail  service  is  operated.  Consequently, 
the  subsidizer  will  be  negotiating  opera¬ 
tional  issues  with  ConRail  and  valua¬ 
tion  Issues  with  the  trustees.  While  the 
standards  do  not  specifically  identify 
this  practicality  they  are  flexible  enough 
without  modification  to  accommodate  it. 
This  situation  was  anticipated  in  the  de¬ 
velopment  of  the  definition  of  the  word 
“railroad”  in  the  standards,  ’The  stand¬ 
ards  provide  that  the  term  may  mean 
“either  the  owner  of  the  rail  properties 
over  which  subsidized  service  is  or  may 
be  performed,  or  the  operator  of  that 
service  or  both.” 

The  United  States  Department  of 
Transportation  (DOT),  the  Association 
of  American  Railroads  (AAR) ,  the  Cen¬ 
tral  Railroad  Company  of  New  Jersey 
(CNJ) ,  and  the  Penn  Central  Transpor¬ 
tation  Company  (Penn  Central)  continue 
to  take  issue  with  the  Office’s  authority  to 
issue  comprehensive  standards  that  will 
result  in  a  formula  by  which  a  subsidy 
payment  may  be  readily  computed.  The 
parties  offer  no  new  information  or  dis¬ 
cussion  of  any  issues  which  the  Office  did 
not  consider  when  the  present  standards 
were  adapted.  Accordingly,  the  Office  sees 
no  reason  to  reconsider  any  issues  relat¬ 
ing  to  the  Office’s  authority. 

The  CNJ  Indicates  concern  that  the  so- 
called  “actual  costs”  used  in  the  subsidy 
standards  are  historical  numbers  that 
w41  have  no  real  value  when  the  Final 
System  Plan  is  implemented.  It  fails  to 
recognize  the  flexibility  of  the  standards. 
If  it  turns  out  that  ConRail  operates  the 
CNJ  lines  proposed  for  abandonment,  es¬ 
timates  of  ConRail  revenues  and  costs 
could  be  used  in  the  interim  calculation, 
and  an  adjustment  taking  into  account 
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ConRail’s  actual  experience  would  take 
place  at  the  end  of  the  subsidy  year. 

Several  parties  have  suggested  that  the 
revised  standards  be  tested  on  actual 
branch  lines.  The  Ofittce  considered  such 
tests  but  due  to  the  inherent  flexibility 
built  into  the  present  standards  it  is  im¬ 
possible  to  make  actiud  calculations  un¬ 
less  there  are  parties  available  to  nego¬ 
tiate  many  of  the  important  issues.  The 
Office  does  recognize,  however,  that  it  is 
important  for  the  potential  subsidizers  to 
be  able  to  estimate  the  subsidy  amount. 
By  using  the  computer  program  the 
United  States  Railway  Association  uti¬ 
lized  in  making  its  light  density  line  rec¬ 
ommendations,  the  Office  will  attempt  to 
make  necessary  modifications  to  develop 
an  estimated  subsidy  payment.  It  is  be¬ 
lieved  that,  even  though  negotiations  be¬ 
tween  the  parties  could  significantly 
change  the  estimated  payment,  the  cal¬ 
culations  will  provide  a  good  estimate  of 
the  range  of  the  subsidy  payment  re¬ 
quired.  It  should  also  be  not^  as  a  prac¬ 
tical  matter  that  while  the  standards  re¬ 
quire  rehabilitation  of  track  to  Class  I 
standards  for  those  lines  presently  op¬ 
erating  under  waivers  by  the  FRA,  the 
unavailability  of  labor,  equipment  and 
materials  will  result  in  mlnimiun  reha¬ 
bilitation  of  subsidized  lines  diudng  the 
first  few  years  of  the  program. 

It  was  also  suggested  that  the  Office 
should  assure  that  the  operating  rail¬ 
road  does  not  have  to  use  its  own  funds 
as  operating  capital,  or  if  it  does,  pro¬ 
vide  that  the  operator  be  reimbursed  for 
the  use  of  the  funds.  The  Office  agrees 
that  a  requirement  of  advanced  quar¬ 
terly  payments  of  the  estimated  subsidy 
payment  would  not  only  establish  the 
subsidizers  good  faith  but  would  assist 
in  establishing  his  credit  rating  as  well. 
The  Office  also  believes  that  there  are 
advantages  to  withholding  the  last  pay¬ 
ment  until  the  actual  data  relating  to 
the  subsidy  period  is  available.  Such  an 
arrangement  would  assure  that  the  ma¬ 
jority  of  the  working  capital  is  provided 
by  the  subsidizer  and  would  encourage 
the  operator  to  quickly  settle  the  accoimt 
for  the  year.  The  Office  also  recognizes 
that  the  FRA  regulations  provide  that 
payment  of  Federal  funds  will  follow  the 
provision  of  service.  However,  since  the 
timing  of  the  payments  is  a  matter  of 
administration  of  the  subsidy  agreement, 
and,  therefore,  outside  the  scope  of  the 
Office’s  responsibility  the  Office  will  not 
prescribe  rules  regarding  such  payments. 
The  parties  will  be  able  to  negotiate  this 
issue,  but,  if  deferred  payments  are  in¬ 
volved,  the  operating  railroad  should  be 
compensated  for  the  use  of  the  working 
capital.  Accordingly,  such  interest  will 
be  considered  as  an  avoidable  cost.  The 
interest  rate,  as  computed  in  section 
1125.7,  will  be  applied  to  a  monthly  pro¬ 
ration  of  the  estimated  subsidy  payment. 

The  CNJ  also  asserts  that  some  of  the 
data  requested  by  the  standards  Is  not 
now  available  by  that  railroad.  No  other 
railroad  has  indicated  that  the  data  re¬ 
quested  in  the  standards  is  unobtainable. 
As  a  practical  matter  this  should  not  be 
a  problem  since  there  will  be  sufficient 


data  developed  through  the  planning 
process  to  make  the  interim  calculation, 
and  the  final  payment  will  be  based  on 
branch  line  data  collected  during  the 
subsidy  period. 

Several  parties,  including  the  Center 
for  Rural  Manpower  and  Public  Affairs, 
AAR,  DOT,  Perm  Central.  Pennsylvania 
DOT,  and  the  New  England  Regional 
Commission  commented  on  the  15  per¬ 
cent  ceiling  to  end-of-year  adjustments 
resulting  from  an  Increase  in  the  esti¬ 
mated  subsidy  payment  The  arguments 
include  constitutional  issues,  lack  of  au¬ 
thority  on  the  part  of  the  Office,  incen¬ 
tive  to  overestimate,  and  the  necessity 
for  distinguishing  between  recurring  and 
non-recurring  expenses.  While  the  Of¬ 
fice  continues  to  see  advantages  in  es¬ 
tablishing  a  ceiling  to  the  subsidy  pay¬ 
ment  for  a  given  year,  the  argiunente 
to  the  contrary  have  some  merit.  The 
fact  that  the  New  England  Regional 
Commission,  representing  six  New  Eng¬ 
land  States,  favors  modifying  the  rule 
indicates  that  the  necessity  for  a  fixed 
ceiling  is  not  as  important  fu  the  Office 
originally  believed  it  to  be.  Accordingly, 
the  standards  will  be  modified  to  require 
a  carryover  only  if  the  operator  falls  to 
notify  the  subsidizer  of  the  fact  in  one 
of  the  first  three  quarterly  Financial 
Status  Reports  required  under  section 
1125.8(f)  or  if  the  increase  results  from 
an  expense  preapproved  by  the  subsidizer. 
This  modification  will  assure  that  the 
subsidizer  is  kept  informed  of  the  finan¬ 
cial  status  of  the  line  and  will  provide 
timely  information  either  to  secure  the 
additional  fimds  or  to  minimize  the 
losses.  It  will  also  provide  a  means  to 
cover  expenses  that  were  not  anticipated 
but  which  both  parties  agree  are  neces¬ 
sary  to  the  continued  operation  of  the 
line. 

The  petitions  contain  considerable 
comment  regarding  the  handling  of  re¬ 
habilitation  costs  under  the  subsidy  pro¬ 
gram.  Most  parties  suggest  that  the  cost 
of  rehabilitation  mu^  be  spread  over  a 
longer  period.  This  issue  was  raised  dur¬ 
ing  the  prior  comment  period,  and  no 
new  information  was  presented  which 
persuades  the  Office  to  change  the  pres¬ 
ent  nile  requiring  recovery  of  rehabili¬ 
tation  costs  during  the  term  of  the  sub¬ 
sidy  agreement. 

It  was  suggested  that  a  procedure  be 
adopted  to  check  the  necessity  of  reha¬ 
bilitation.  Since  this  Office  has  no  power 
to  direct  the  FRA  or  any  state  regulatory 
agency  to  conduct  inspections  of  branch 
lines,  it  is  Impossible  to  require  such  an 
independent  inspection  of  the  condition 
of  the  facilities.  The  present  standards 
do,  however,  require  the  operator  to  fur¬ 
nish  the  subsidizer  with  an  estimate  of 
costs  on  a  specific  project  basis.  This 
should  facilitate  a  negotiated  agreement 
as  to  the  level  of  effort  required  before 
any  rehabilitation  work  is  performed. 
The  unavailability  of  supplies,  equip¬ 
ment.  and  labor  will  result  in  a  situation 
where  there  is  little  probability  that  ma¬ 
jor  rehabilitation  work  on  light  density 
lines  will  be  performed  in  the  next  few 
years.  As  a  result,  the  problem  in  the  near 


term  will  probably  be  to  get  the  operator 
to  agree  to  a  certain  level  of  rehabilita¬ 
tion  as  opposed  to  an  over-rehabilitation 
situation. 

The  AAR  and  the  Penn  Central  have 
also  suggested  that  the  cost'  of  adminis¬ 
tering  the  subsidy  program  should  be 
an  avoidable  cost.  The  Offlk;e  agrees  that 
the  costs  of  administering  the  program 
are  clearly  avoidable;  however,  the  prob¬ 
lem  of  deling  such  costs  could  be  as  dif¬ 
ficult  as  developing  the  operational  costs. 
Since  the  administrative  costs  will  im- 
doi^tedly  relate  to  the  volume  of  traffic 
on  the  branch,  it  appears  that  a  payment 
related  to  revenues  would  be  appropriate. 
Neither  of  the  parties  suggested  a  method 
for  identifying  such  costs.  If  it  were  done 
on  an  actual  basis,  the  costs  of  collecting 
such  data  would  result  in  another  ad¬ 
ministrative  cost.  In  order  to  avoid  such 
compounding  of  costs,  the  Office  will 
establish  one-half  of  one  percent  of  the 
annual  revenues  as  a  fiat  rate  to  cover 
all  costs  of  administering  the  subsidy 
program. 

Revenues.  Several  issues,  including  at¬ 
tributing  revenue-cost  differences  of  re¬ 
routed  .bridge  traffic  to  the  branch,  the 
apportionment  basis  for  certain  ac¬ 
counts,  and  limiting  the  scope  of  the  rev¬ 
enue  attributable  to  the  branch  opera-- 
tion,  were  raised  again.  Each  of  these  is¬ 
sues  was  addressed  in  the  Office’s  prior 
report  and  since  no  new  rationale  has 
been  presented,  the  Office  sees  no  reason 
to  reconsider  them.  ITie  Pennsylvania 
DOT  suggested  that  revenue  accoimts 
103, 106, 107, 108,  and  109  relating  to  pas¬ 
senger  service  should  be  allocated  or  as¬ 
signed  on  a  different  basis.  The  types  of 
revenue  included  in  these  accounts  make 
direct  assignment  of  these  revenues  im¬ 
practical;  however,  the  Office  does  recog¬ 
nize  the  need  for  a  more  definitive  stand¬ 
ard.  Accordingly,  section  1125.4(c)  will 
be  modified  to  specify  that  amoimts  will 
be  apportioned  to  the  branch  only  if  such 
levenue  items  are  earned  by  trains  op¬ 
erating  on  the  branch  line. 

Avoidable  Costs.  The  on-branch  cost 
portion  of  the  revised  standards  gen¬ 
erated  the  most  comments,  many  of 
which  covered  the  same  areas  of  con¬ 
cern  raised  previously.  Only  those  areas 
where  new  or  additional  data  was  in¬ 
troduced  to  support  a  particiilar  position 
are  considered  herein. 

The  $1,000  per  mile  minimiun  allow¬ 
ance  for  maintenance  of  way  raised  sev¬ 
eral  comments.  Basically,  the  railroads 
contend  that  $1,000  per  mile  is  unreal¬ 
istically  low  and  the  non-railroad  peti¬ 
tioners  contend  that  the  figure  is  high. 
The  Office  recognized  in  its  January  8, 
1975,  report  that  the  $1,000  per  mile 
maintenance  of  way  figure  is  unreal¬ 
istically  low  over  the  long  term  and  en¬ 
couraged  the  parties  to  negotiate  a  higher 
rate.  However,  the  Office  also  recognized 
that,  as  a  practical  matter,  the  railroads 
have  failed  to  direct  maintenance  re¬ 
sources  toward  light  density  lines  and 
that  such  lines  can  and  have  been  op¬ 
erated  for  significant  periods  of  time  with 
little  or  no  maintenance.  Accordingly  the 
Office  sees  no  reason  to  modify  the  stand¬ 
ards  in  this  regard. 
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Borden,  Inc.,  sugerested  that  accounts 
278 — Maintaining  joint  tracks,  yards, 
and  other  facilities — Dr.,  279 — Maintain¬ 
ing  joint  tracks,  yards  and  other  facili¬ 
ties — Cr..  281 — Right-of-way  expenses, 
and  282 — Other  expenses  be 'Included 
only  If  they  are  required  for  the  con¬ 
tinued  operation  of  the  branch  line  or 
were  requested  by  the  subsidizing  body. 
The  present  standards  provide  that  costs 
assigned  to  these  accounts  be  the  actual 
branch  costs  assigned  on  a  direct  basis. 
The  Office  believes  that  the  assignment 
basis  presently  used  in  the  standards  and 
the  suggested  change  by  the  petitioner 
are  similar  and  no  further  modification 
is  necessary. 

Borden,  Inc.,  also  recommended  that 
accounts  329 — Dismantling  retired  equip¬ 
ment  and  330 — Retirement — Equipment 
be  further  clarified.  The  petitioner  as¬ 
serts  that  the  subsidizing  body  should  not 
have  to  pay  the  cost  of  retiring  equipment 
for  a  prior  year  when  the  subsidy  period 
begins  the  following  January.  The  peti¬ 
tioner  was  not  explicit  as  to  what  should 
be  clarified  in  regards  to  these  two  ac¬ 
counts.  Since  the  standards  presently  in¬ 
clude  only  costs  that  are  directly  attrib¬ 
utable  to  the  branch  during  the  sub¬ 
sidy  year,  the  Office  sees  no  merit  in  the 
petitioner’s  contention. 

This  petitioner  also  recommended  that 
account  331 — Equipment — Depreciation 
should  be  deleted  in  its  entirety  from  the 
standards  citing  two  Commission  de¬ 
cisions  in  abandonment  cases  where  the 
Conunission  held  that  depreciation  was 
not  an  allowable  out-of-pocket  expense. 
The  petitioner,  has  attempted  like'many 
others,  to  compare  the  subsidy  standards 
with  abandonment  cases.  This  is  not  a 
valid  comparison.  The  subsidy  standards 
ve  designed  in  accordance  with  the  Act 
lo  define  the  cost  of  providing  service  and 
not  the  cost  of  abandoning  service. 

It  was  also  suggested  that  equipment 
depreciation  should  be  included  only  if 
the  equipment  is  soieiy  related  to  the 
branch.  Since  few  light  density  lines  will 
have  equipment  assigned  on  a  full-time 
basis,  the  only  rational  way  to  determine 
the  branch-related  portion  is  a  method 
of  allocation  based  on  a  service  unit  fac¬ 
tor  that  is  a  function  of  the  use  of  the 
equipment  being  assigned  to  the  branch. 

Two  petitioners  contend  that  the  in¬ 
terim  formula’s  method  of  computation 
of  through  train  costs  results  in  an  over¬ 
statement  of  the  crew  costs  and  that  the 
same  methodology  used  to  develop  local/ 
way  and  yard  crew  costs  should  be  used 
to  have  compatibility  between  the  various 
types  of  crew  costs.  After  reviewing  this 
contention  the  Office  finds  there  is  merit 
to  the  contention  and  the  standards  will 
be  amended  accordingly  to  refiect  the 
same  methodology  used  to  develop  local/ 
way  and  yard  crew  costs. 

Several  petitioners  assert  that  the  al¬ 
location  of  train  supplies  and  expenses 
on  the  basis  of  train -hours  overstates  the 
amount  assignable  to  the  branch  and 
that  the  more  appropriate  service  imit 
factor  is  car-miles.  Analysis  of  the  types 
of  expense  items  chargeable  to  account 
402 — Train  supplies  and  expenses  indi¬ 
cates  that  a  majority  of  the  items  of  ex- 


,pense  are  more  related  to  a  time  factor 
than  to  a  distance  factor;  and,  therefore, 
the  car-mile  factor  advocate  by  the 
petitioners  is  rejected. 

Another  petitioner  has  recommended 
that  the  explanation  covering  section 
1125.5(c)  (12)  and  (14)  and  1125.5(d) 
be  expanded  to  include  “for  the  exclu¬ 
sive  use  of  the  branch.’’  TTie  standards 
state  that  costs  assigned  under  these  ac¬ 
counts  shall  be  the  actual  branch  costs 
Eissigned  on  a  direct  basis.  The  Office 
believes  that  assigning  such  costs  on  a 
direct  basis  will  more  nearly  refiect  the 
avoidable  costs  of  providing  service  and 
that  the  limitation  “of  exclusive  use 
of  the  branch”  may  be  too  restrictive  in 
certain  instances. 

’The  inclusion  of  account  415 — Clear¬ 
ing  wrecks,  according  to  one  petitioner, 
should  be  included  only  if  the  cause  of 
the  derailment  can  be  totally  attributa¬ 
ble  to  the  branch.  The  Office  sees  no  way 
that  this  burden  can  be  shifted  from 
the  branch.  Regptrdless  of  the  cause  of 
the  derailment,  the  costs  assigned  to 
account  415  are  clearly  costs  which 
would  not  be  incurred  if  service  on  the 
branch  was  discontinued. 

The  AAR  contends  that  the  crew  costs 
are  understated  because  the  costs  are 
based  on  straight  time  hours.  ’They  state 
that  overtime  should  be  included 
because  many  of  the  branch  lines  op¬ 
erate  on  an  overtime  basis.  It  is  true 
that  some  overtime  may  be  incurred  on 
a  branch;  however,  it  is  not  possible  to 
assign  it  equitably  to  a  particular 
branch  since  there  is  no  control  over 
where  a  crew  works  during  its  regular 
time.  FXirthermore,  the  difference  is  less 
significant  than  might  at  first  appear 
since  constructive  allowances,  vacation 
and  holiday  pay  are  earned  on  straight 
time  and  not  overtime. 

The  AAR  and  Penn  Coitral  questioned 
the  exclusion  of  a  number  of  overhead 
accounts  contending  that  omission  of 
these  accounts  distorts  the  actual  cost. 
’They  pointed  to  the  Accountants’ 
Handbook  which  states  that  the  assign¬ 
ment  of  all  overhead  costs  will  prevent 
an  imderstatement  of  project  costs. 
These  contentions  were  raised  previously 
by  these  petitioners  and  they  have  sub¬ 
mitted  no  new  data  to  cause  the  Office 
to  revise  the  standards  in  this  respect. 
It  should  be  pointed  out  that  the  refer¬ 
ence  made  to  the  Accountants’  Hand¬ 
book  relates  to  a  standardized  manu¬ 
facturing  cost  accounting  system  which 
is  not  related  to  railroad  cost 
accounting. 

According  to  AAR  the  revised  stand¬ 
ards  will  underestimate  branch  line  op¬ 
erating  costs  because  Joint  operations 
and  facility  costs  involving  the  branch 
and  main  line  have  not  been  considered. 
’The  standards  do  recognize  both  the 
revenues  and  costs  relating  to  these 
items  contrary  to  petitioner’s  statement. 
ITie  off -branch  costs  refiect  the  costs 
associated  with  Joint  operations  and 
facilities  to  the  extent  these  costs  are 
incorporated  in  the  variable  costs  de¬ 
velop^  by  the  application  of  Rail 
Form  A. 

TTie  calculation  of  car  costs  by  identi¬ 
fying  car-miles  and  ctu'-days  by  car 


type  and  applying  it  to  the  per  diem  rate 
by  car  type  was  advocated  by  the  New 
England  Regional  Commissicm  rather 
than  the  method  based  on  system  aver¬ 
age  car  costs  which  is  used  in  the 
standards.  The  use  of  the  suggested  cal¬ 
culation  is  rejected  by  the  Office  be¬ 
cause  it  would  be  overly  complex  to 
apply  and  per  diem  rates  contain  an 
element  of  profit. 

Penn  Central  contends  that  the  calcu¬ 
lation  of  freight  train  car  costs  has 
omitted  certain  rental  expenses  included 
in  schedule  376  of  the  Annual  Repo^, 
i.e.,  line  17,  Leased  Rental-Railroad,  In¬ 
surance  and  Other  Companies;  line  18, 
Other  Basis  and;  line  21,  Auto  Racks. 
After  reviewing  this  contention,  the  Office 
finds  that  rental  expenses  relating  to 
these  items  are  properly  includable  in 
the  calculation  of  car-mile  and  car-day 
costs  and  will  be  so  reflected  in  the 
standards. 

In  reviewing  the  standards,  it  was 
noted  that  “col.  (d)”  in  section  1125.5 
(J)(2),  should  read  “col.  (b)”  and  “col. 
(b)”  in  section  1125.5(J)  (3)  should  read 
“col.  (e) .”  ’These  inadvertent  errors  are 
corrected  in  the  revisions  to  the  stand¬ 
ards  published  herewith. 

The  comments  regarding  the  off- 
branch  costs  related  primarily  to  the  ap¬ 
propriateness  and  uncertainty  of  using 
variable  costs  developed  through  the  ap¬ 
plication  of  Rail  Form  A  to  the  Carrier 
Annual  Report  (Form  R-1)  as  the  proper 
level  for  reimbursement.  These  issues 
were  discussed  in  the  January  8,  1975, 
report  and  the  additional  comments  do 
not  reveal  any  new  considerations  which 
require  fmther  comment  or  modification 
of  the  standards. 

Investment  base  and  reasonable  return 
on  the  value.  Comments  from  several  of 
the  parties  were  directed  to  the  valua¬ 
tion  of  rail  properties,  the  valuation  ar¬ 
bitration  procedures  and  the  reasonable 
return  on  the  value  of  the  properties. 

The  National  Industrial  Traffic  League 
(NTTL)  urges  that  the  valuation  be 
limited  to  the  net  carrier  investment  in 
the  property  involved.  The  absence  of 
such  a  limitation,  it  is  argued,  could  re¬ 
sult  in  the  carriers  increasing  the  alleged 
Ihvestment  base  by  designating  the  prop¬ 
erty  for  abandonment.  It  is  possible  that 
in  some  instances  net  liquidation  value 
could  exceed  original  cost  less  accrued 
depreciation;  in  other  instances  it  may 
well  be  less.  Under  the  circumstances 
most  likely  to  occiu*  under  section  304 
of  the  Act,  the  person  receiving  the  re¬ 
turn  will  not  be  a  carrier,  but  the  trustee 
of  a  debtor  estate  whose  carrier  respon¬ 
sibilities,  at  least  as  to  the  properties  in¬ 
volved,  will  have  been  assumed  by  Con- 
Rail  or  some  other  operator  under  the 
subsidy  agreement.  It  would  be  unffiir  in 
these  circumstances  to  impose  such  a 
limitation. 

The  Pennsylvania  DOT  notes  that  the 
value  of  rail  properties  must  be  appraised 
on  the  basis  of  Uiere  being  no  rail  service 
present  and  fears  that  the  consideration 
of  recent  sales  of  adjoining  or  similar 
properties  which  had  rail  service  may 
bias  the  appraisal.  The  point  has  merit 
and  should  be  brought  to  the  attention 
of  the  appraisers  or  arbitrators  at  the 
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time  of  such  appraisal  or  arbitration. 
The  Office  sees  no  need  to  Include  all 
such  possibilities  in  the  standards. 

Penn  Central,  on  the  other  hand,  re¬ 
iterates  that  the  regulations  should  not 
attempt  to  define  the  valiie,  and  that  in 
any  case  the  definition  should  not  ex¬ 
clude  consideration  of  the  value  for  rail¬ 
road  purposes.  It  contends  that  an  aban¬ 
donment  under  section  304  of  the  Act. 
in  contrast  to  one  under  section  1(18)  of 
the  Interstate  Commerce  Act,  is  pre¬ 
cipitated  by  the  decision  of  the  United 
States  Railway  Association  that  the  par¬ 
ticular  line  is  not  to  be  included  in  Con- 
Rail,  rather  than  by  a  decision  of  rail¬ 
road  management.  This  appears  to  be 
an  erroneous  analysis.  Exclusion  of  any 
line  from  the  system  does  not  obligate 
the  trustees  to  discontinue  service  imder 
section  304(a)  but  rather  merely  per¬ 
mits  them  to  do  so  unless  an  offer  to 
purchase  or  subsidize  is  made.  Should 
the  trustees  consider  that  the  best  per¬ 
formance  of  their  duties  as  fiduciaries  is 
to  continue  rail  operations  over  the  line 
in  question,  they  are  not  debarred  by  the 
Act  from  doing  so. 

The  AAR  recommends  again  that  “fair 
market  value”  be  substituted  for  net 
liquidation  value,  and  that  the  standards 
incorporate  Instructions  to  the  appraisers 
as  to  details  to  be  considered  in  arriving 
at  the  value.  For  reasons  stated  in  the 
discussion  accompanying  the  January  8, 
1975,  standards  publication,  these  recom¬ 
mendations  have  not  been  adopted. 

The  Penn  Central  urges  that  the  arbi¬ 
tration  award  should  be  subject  to  re¬ 
view  by  the  Reorganization  Court,  and 
that  provision  should  be  made  for  peri¬ 
odic  reappraisal.  Court  review  is  avail¬ 
able  imder  the  provisions  of  9  U.S.C., 
10-12,  and  reappraisal  of  the  value  can 
be  obtained,  if  any  party  desires,  at  the 
time  of  each  subsidy  agreement  renewal. 
It  appears  unnecessary  to  stipulate  these 
matters  in  the  subsidy  standsirds. 

The  AAR  urges  that  the  arbitration  be 
voluntary,  not  mandatory  or  binding.  It 
is  not  mandatory  if  the  parties  can  agree 
on  a  valuation.  TO  provide  for  arbitra¬ 
tion  which  is  not  binding  would  appear 
to  serve  no  useful  purpose  and  would 
be  contrary  to  the  very  definition  of  the 
term. 

The  Center  for  Rural  Manpower  and 
Public  Affairs  and  other  parties  recom¬ 
mend  that  the  arbitrator  be  instructed, 
rather  than  deciding  on  the  merits,  to 
choose  the  value  submitted  by  one  of  the 
parties  which  is  nearest  his  own  .  ap¬ 
praisal.  Although  this  practice  is  under¬ 
stood  to  have  been  adopted  in  the  sports 
field,  it  is  not  prevalent  in  commercial 
arbitration  procedures;  its  legality  and 
fairness  in  the  circumstances  contem¬ 
plated  here  could  be  questioned;  and  it  is 
by  no  means  clear  that  the  expense  to 
the  parties  would  be  reduced. 

As  to  the  return  on  the  value,  the  AAR 
again  contends  that  it  should  be  based  on 
calculations  the  Office  of  Management 
and  Budget  (OMB)  developed  for  dis¬ 
tinctly  different  circumstances  and  pur¬ 
poses;  that  it  should  asume  a  hypothet¬ 
ical  but  unproven  combine(h  State  and 
Federal  income  tax  rate  as  high  as  51 


percent  applicable  to  the  trustees;  and 
that  fiexibility  in  the  rate  of  return  is 
undesirable,  since  the  “aggregate  oppor¬ 
tunity  cost  of  capital  to  the  investing 
public  changes  very  slowly,  and  certainly 
not  on  a  year-to-year  basis.”  These  ob¬ 
servations  appear  to  be  based  on  an  im¬ 
perfect  reading  of  the  Act,  which  directs 
the  Office,  not  another  agency,  to  deter¬ 
mine  and  publish  standards  for  a  reason¬ 
able  return  on  the  vglue  as  that  phrase 
is  used  in  section  304  of  the  Act;  on  a 
misunderstanding  of  the  circumstances 
under  which  such  reasonable  rate  of  re¬ 
turn  would  be  applicable;  and  on  inat¬ 
tention  to  the  course  of  publicly-quoted 
bond  and  stock  sdelds  during  the  past 
year. 

The  Penn  Central  with  more  cogency, 
again  argues  for  some  premium  over  the 
yield  on  marketable  n.S.  Clovemment 
securities  to  take  account  of  the  risks 
and  liquidity  of  each  subsidy  agreement. 
It  suggests  that  the  determination  of  such 
premium  be  left  open  for  negotiation  on 
a  case-by-case  basis,  subject  to  final  deci¬ 
sion  by  the  Reorganization  Court.  It 
refers  to  the  credit  difficulties  currently 
involving  certain  “moral  obligation” 
bonds. 

The  Office,  in  the  explanatory  mate¬ 
rial  published  January  8,  1975,  described 
some  of  the  difficulties  it  had  experienced 
in  endeavoring  to  evolve  a  basis  for  a  pre¬ 
mium  sufficiently  fiexible  to  account  for 
differences  in  credit  status  as  between 
various  subsidizing  bodies. 

Possible  variations  in  the  credit  status 
of  prospective  subsidizers  in  relation  to 
the  fiduciary  duties  of  the  trustees  do 
present  difficulties,  the  scope  of  which 
cannot  presently  be  foreseen.  These  have 
been  mitigated  by  the  provision  that  in¬ 
terest  accrue  on  deferred  Installments  of 
the  estimated  subsidy;  this  would  bring 
into  such  payments  an  element  of  “in¬ 
terest  on  the  interest."  In  any  event,  sec¬ 
tion  304  of  the  Act  does  not  require  the 
trustees  to  enter  Into  contracts  vdth  irre¬ 
sponsible  persons. 

Negotiation  between  the  parties  as  to 
all  elements  of  the  subsidy  agreements  is 
encouraged,  but  although  the  Office  can¬ 
not  preempt  the  jurisdiction  of  the  courts 
It  is  not  apparent  that  its  duties  under 
section  205(d)  (3)  of  the  Act  could  be  dis¬ 
charged  by  leaving  the  standard  for  rea¬ 
sonable  return  on  the  value  open  to  the 
suggested  process. 

For  the  reasons  given  above,  and  sub- 
,  ject  to  these  explanatory  comments, 
S§  1125.6  and  1125.7  of  the  standards  will 
remain  as  published  January  8,  1975. 
Contentions  raised  by  the  parties  and  not 
specifically  addressed  herein  have  never- 
'  theless  been  considered  and  determined 
to  be  without  merit. 

Pakttxs  Filing  Petitions 

GOVERNMENT 

Federal — Office  of  the  Public  Counsel.  Rail 
Services  Planning  Office,  United  States  De¬ 
partment  of  Transportation. 

State — Commonwealth  of  Pennsylvania  De¬ 
partment  of  Transportation,  New  York 
State  Department  of  Transportation,  Penn¬ 
sylvania  Public  Utility  Commission  and  the 
Pennsylvania  State  Legislative  Board, 
United  Transportation  Union  (Jointly). 


Regional — New  England  Regional  Commis¬ 
sion. 


BUSINESS 


Agrlco  Chemical  Company,  Archer  Daniels 
Midland  Company,  CF  Industries,  Inc., 
Evans  Products  Company,  FS  Services.  Inc.. 
Illinois  Grain  Corporation,  International 
Minerals  &  Chemical  Corporation,  Rojrster 
Company,  and  Swift  Chemical  Company 
(jointly),  Borden  Chemical  Division.  Bor¬ 
den,  Inc.,  Mortgage  Bondholder’s  Protective 
Committee  of  the  Central  Railroad  Com¬ 
pany  of  New  Jersey,  Oeorgia-Paclfle  Cor¬ 
poration. 

ORGANIZATIONS 


Center  for  Rural  Manpower  and  Public  Af¬ 
fairs,  Citizens  for  Sound  Planning,  Na¬ 
tional  Industrial  Traffic  League. 

RAILROADS 


Association  of  American  Railroads,  Central 
Railroad  Company  of  New  Jersey,  Penn 
Central  Transportation  Company. 


CONCERNED  CITIZENS 
Fayette  B.  Shaw,  Ph.  D. 

Order 


In  consideration  of  the  foregoing;  It 
is  ordered.  That  Part  1125  of  Subchap¬ 
ter  B  of  Chapter  X  of  Title  49  of  the  Code 
of  Federal  Relations,  be  amended  by 
making  the  changes  set  forth  below  to 
thb  standards  adopted  on  January  8, 1975. 

It  4.  further  ordered.  That  this  order 
shall  become  effective  March  28,  1975. 

[seal]  Robert  L.  Oswald,^ 

Secretary. 

1.  Delete  the  period  (.)  from  the  last 
sentence  of  §  1125.1(c)  and  add  “•  *  • 
unless  the  ridlroad  notifies  the  subsidizer 
that  the  estimate  will  be  exceeded  by 
more  than  15  percent  in  one  of  the  first 
three  quarterly  Financial  Status  Reports 
required  by  S  1125.8(f) ;  or  the  increase 
results  fr(^  an  expense  preapproved  by 
the  subsidizer.” 

2.  Delete  §  1125.3(c)  (4)  and  insert  in 
lieu  thereof: 

(4)  Transportation  costs  shall  be  es¬ 
timated,  based  upon  system  average  costs. 
The  number  of  trips  per  year  shall  be 
based  upon  the  frequency  of  service  per¬ 
formed  at  the  time  the  notice  is  filed  un¬ 
less  the  parties  agree  to  a  different  level. 
Labor  costs  for  train  crews  shall  be  based 
on  system  average  costs  for  each  type  of 
crew  applied  to  the  hours  of  service  on  the 
branch.  The  crew  costs  shall  be  classified 
into  four  major  categories:  Yard,  local/ 
way,  though,  and  passenger.  The  straight 
time  average  cost  per  hour  for  each  yard, 
local/way  or  through  train  crew  member 
shall  be  calculated  using  the  railroad’s 
Employees,  Service,  and  (Compensation 
Report  (Form  B)  for  the  base  year.  The 
calculation  is  made  by  adding  together 
the  straight  time  compensation,  col.  (9) , 
and  the  constructive  allowances,  col.  (11) , 
and  dividing  this  total  by  the  straight 
time  hours  actually  worked,  col.  (4) .  This 
process  would  be  repeated  for  each  yard, 
local/way  and  through  train  class  of  em¬ 
ployee.  After  the  hourly  rate  is  deter¬ 
mined  for  each  member,  the  cost  per  crew 


t  Present:  Alan  M.  Fltzwater,  Acting  Direc¬ 
tor,  Ball  Services  Planning  Office,  to  whom 
the  matter  under  consideration  in  this  doc¬ 
ket  has  been  assigned. 
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hour  shall  be  calculated  based  on  the 
exact  size  and  consist  of  the  crew 
currently  serving  the  branch.  The  crew 
cost  per  hour  is  multiplied  by  the  es¬ 
timated  hours  that  will  be  incurred 
in  serving  the  branch  during  the 
subsidy  period.  The  estimated  direct 
crew  costs  must  be  increased  to  cover 
fringe  ben^ts  using  the  procedure  de¬ 
scribed  in  section  1125.5(e).  The  railroad 
shall  also  furnish  estimates  of  costs  for 
the  remaining  transportation  accoimts 
using  the  final  standards  as  a  guide  to 
their  includability  and  basis  of  calcula¬ 
tion. 

3.  Delete  the  period  (.)  from  the  sen¬ 
tence  found  in  §  1125.3(c)(6)  and  add: 
“plus  an  allowance  for  administrative 
costs  based  upon  cme-half  of  one  percent 
of  the  revenues  estimated  in  S  1125.3(a) 

4.  Delete  the  sentence  contained  in 
S  1125.4(c)  and  insert  in  lieu  thereof: 
“The  revenues  assigned  imder  these  ac¬ 
counts  shall  be  apportioned  to  the  branch 
on  the  basis  of  the  ratio  of  passenger  car- 
miles  on  the  branch  to  passenger  car- 
miles  on  the  system  of  the  railroad  but 
only  if  such  revenue  is  earned  by  trains 
(derating  on  the  branch  line.” 

5.  Delete  “ad.  (d)  ”  where  it  appears  iii 
S  1125.5(j)  (2)  and  insert  “col.  (b)”.in 
lieu  thereof. 

6.  Delete  S  1125.5(J)  (3)  and  (4)  and 
insert  in  lieu  thereof : 

(3)  The  cost  per  car-day  shall  be  cal¬ 
culated  by  adding  50  percent  of  the  rail¬ 
road’s  total  freight-train  car  repair  cost 
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(R-1,  Sch.  320,  line  74,  col.  (e) ;  60  per¬ 
cent  of  the  railroad’s  total  freight-train 
car  depreciation  costs  (R-1,  Sch.  330,  line 
3,  col.  (e) ;  100  percent  of  the  railroad’s 
return  on  investment  on  freight-train 
cars  (Rail  Form  A,  Form  2,  line  20,  col. 
(6);  the  time  portion  of  the  railroad’s 
payments  for  the  hire  of  time-mileage 
freight-train  cars  (R-1,  Sch.  376,  line  14, 
col.  (d)  plus  50  percent  of  Leas^  Rent¬ 
al — Railroad,  Insurance  and  Other  Com¬ 
panies  (R-1,  Sch.  376,  line  17,  cols,  (d) 
and  (f ) ) ,  Other  Basis  (R-1,  Sch.  376,  line 
18,  cols,  (d)  and  (f) )  and  Auto  Racks 
(R-1,  Sch.  376,  line  21,  cols,  (d)  and  (f ) ) ; 
subtracting  the  time  portion  of  the  rail¬ 
road’s  receipts  for  hire  of  time-mileage 
freight-train  cars  (R-1,  Sch.  376,  line  14, 
col.  (c) ) ,  and  50  percent  of  Leased  Rent¬ 
al — Railroad.  Insurance  and  Other  Com¬ 
panies  (R-1,  Sch.  376,  line  17,  cols,  (c) 
and  (e) ) ;  Other  Basis  (R-1,  Sch.  376, 
line  18,  cols,  (c)  and  (e)),  and  Auto 
Racks  (R-1,  Sch.  376,  line  21,  cols,  (c) 
and  (e) ) ;  and  dividing  the  result  by  the 
total  system  car-days  devel(H>ed  in  para¬ 
graph  (1). 

(4)  The  cost  per  car-mile  shall  be 
calculated  by  adding  50  percent  of  the 
railroad’s  total  freight- tridn  car  repair 
cost  (R-1,  Sch.  320,  line  74,  col.  (e) ) ;  40 
percent  of  the  railroad’s  total  freight- 
train  car  depreciation  costs  (R-1,  Sch. 
330,  line  3,  col.  (e) ) ;  the  mileage  portion 
of  the  railroad’s  payments  for  hire  of 
time-mileage  freight-train  cars  (R-1, 
Sch.  376,  line  8,  col.  (d) )  plus  50  percent 
of  Leased  Rental — Railroad,  Insurance 
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and  other  Companies  (R-l,  Sch.  376,  line 
17,  cols,  (d)  and  (f) ),  Other  Basis  (R-1, 
Sch.  376,  line  18,  cols,  (d)  and  (f ) ) ,  and 
Auto  Racks  (R-1,  Sch.  376,  line  21,  cols, 
(d)  smd  (f ) ) ;  subtracting  the  mileage 
portion  of  the  railroad’s  receipts  for  the 
hire  of  time-mileage  freight-train  cars 
(R-l,  Sch.  376,  line  8,  col.  (c)),  and  50 
percent  of  the  following  lines:  Leased 
Rental — Railroad  Insurance  and  Other 
Companies  (R-l,  Sch.  376,  line  17,  cols, 
(c)  and  (e) ),  Other  Basis  (R-l,  Sch.  376, 
line  18,  cols,  (c)  and  (e)),  and  Auto 
Racks  (R-l,  Sch.  376,  line  21,  cols,  (c) 
and  (e) ) ;  and  dividing  the  result  by  the 
total  system  car-miles  developed  in 
paragraph  (2). 

7.  Add  the  following  new  paragraphs 
to  §  1125.5: 

(l)  Administrative  costs.  One-half  of 
one  percent  of  the  total  annual  revenues 
attributed  to  the  branch  shall  be  allow¬ 
able  as  an  avoidable  cost  to  the  railroad 
to  cover  all  costs  of  administering  the 
subsidy  program. 

(m)  Deferred  subsidy  payments.  If  the 
subsidy  amount  is  paid  in  deferred  pay¬ 
ments,  the  railroad  shall  be  compensated 
for  the  use  of  its  woiicing  capital  by 
applying  the  interest  rate  established  in 
section  1125.7  to  the  deferred  payment 
for  the  period  of  time  such  payment  is 
outstanding. 
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